*** USE ON ALL FEDERAL AID PROJECTS WITH CONTRACT AMOUNTS ABOVE $500,000***

(106CMATLS, 12/21/23)

SECTION 106	CONTROL OF MATERIALS: of the Standard Specifications is modified to add:

106.17		Construction Materials:

A construction material, when used on a federal-aid construction project shall comply with the requirements of Build America, Buy America (BABA) Act specified in Title IX, Subtitle A, Part 1, Sections 70901 and 70911-70918 (Pub. L. No. 117-58 §§ 70901; §§ 70911-70918) of the Infrastructure Investment and Job Act (IIJA). 

A “construction material” that is permanently incorporated on the project shall include an article, material, or supply that is or consists primarily of the following: 
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1. Non-ferrous metals; 
2. Plastic and polymer-based products (including polyvinylchloride, composite building materials, and polymers used in fiber optic cables); 
3. Glass (including optic glass); 
4. Fiber optic cable (including drop cable); 
5. Optical fiber;
6. Lumber;
7. Engineered wood; or 
8. Drywall. 

Items manufactured through a combination of either two or more materials listed above, or at least one of the materials listed above and a material not listed shall be considered as a manufactured product, rather than as a construction material. 

Build America, Buy America provisions specified for manufactured products in Section 70912(6)(B) of the IIJA, do not apply to federal-aid construction projects per FHWA’s existing statutory requirement applicable to manufactured products. A “manufactured product” is considered to be an item that undergoes one or more manufacturing processes before the item can be used on a federal-aid construction project.

Construction materials shall not include cement and cementitious materials; bituminous materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or additives. 

All construction materials shall be produced in the United States. This means, all manufacturing processes to produce the construction materials shall occur in the United States. All manufacturing processes for construction materials shall mean the final manufacturing process and the immediately preceding manufacturing stage for the construction material. 

The contractor shall furnish the Engineer with Certificates of Compliance, conforming to the requirements of Subsection 106.05 of the specifications, which shall state that the construction materials incorporated in the project meet the requirements specified herein.  Certificates of Compliance shall also certify that all manufacturing processes to produce construction materials occurred in the United States.

If the total cost of construction materials incorporated in the project is no more than 5% of the original contract amount or $1,000,000, whichever is lesser, the requirements specified herein will not apply for such construction materials.

Convict-produced materials are prohibited in accordance with the requirements of 23 CFR 635.417.
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